TOWN OF WELLS, MAINE
ZONING BOARD OF APPEALS
AGENDA FOR MONDAY, MARCH 18, 2019
MEETING 7:00 PM LITTLEFIELD MEETING ROOM
WELLS TOWN HALL, 208 SANFORD ROAD
FOR THE FOLLOWING:

1. PUBLIC HEARING(S)
Documents:
0142-048 VARIANCE COVER LETTER.PDF
0142-048 APPLICATION 2019.PDF
0142-048 VARIANCE APPEAL DEP.PDF
0142-048 DEED.PDF
2. MINUTES
Documents:
ZBA MIN. 11-26-2018_FINAL.PDF
ZBA MIN. 12-10-2018 FINAL.PDF
ZBA MIN. 1-7-2019 FINAL.PDF

TOWN OF WELLS MAINE
ZONING BOARD OF APPEALS
MEETING MINUTES OF
NOVEMBER 26, 2018
CALL TO ORDER
Chairman Robert Lavoie, called the meeting to order at 7:00 P.M. Members present: John Ardini, Dr.
Louis Cohen and Michael Findley
Excused: Jason Heft, John McDermott, Dr. Carol Kingston and Tom Pulsifer
Staff present: Code Enforcement Officer Jodine Adams, Town Engineer/Planner Mike Livingston,
Assistant Code Enforcement Officer Jim Genereux, Assistant Code Enforcement Officer Rebecca Lower,
Meeting Recorder Cinndi Davidson.
PUBLIC HEARINGS
A. ADMINISTRATIVE APPEAL
There were no conflicts of interest on the Board. Jurisdiction was considered and sections 145-78, 145-52,
145-75 and 145-33 were reviewed. Mr. Lavoie read the applicable sections of the Code. Mr. Ardini felt
that the ZBA should limit consideration to the 145-70 sections and not consider the vegetated buffer. The
consensus was that the ZBA should review 145-75 D, G and J only.
MOTION
Motion by Dr. Cohen, seconded by Mr. Ardini, that the Board does not have jurisdiction to consider 14552 and 145-33. Passed unanimously.
MOTION
Motion by Dr. Cohen, seconded by Mr. Ardini, that the Board will hear the appeal under standards 14575 D, G and J. Passed unanimously.
Attorney Ben Leoni represented the appellant. He asked to be heard on the issue of the ZBA’s jurisdiction
and referred to the Planning Board’s Findings of Facts Sections 145-75 D (Glare), G (Setbacks and
screening) and J (Preservation of landscape). No new exterior lighting is proposed, the side with the
proposed cutting faces the marsh, and no cutting is proposed on the residential abutter’s side. The
required buffers are 25’ for lodging facilities and 75’ for the Shoreland Overlay Zone. The 25’ buffer is
included within the 75’, not in addition to it.
Mr. Leoni felt that the Planning Board incorrectly included 145-52I(4) with Section G. The issue with
Section J was that a 75’ buffer was being left and the setback and buffer were in place. The appellant was
leaving what was required for vegetation with no unnecessary disturbance. Mr. Leoni requested that the
Board remand this back to the Planning Board to revisit the site plan.
Town Engineer/Planner Mike Livingston presented the Planning Board’s position. The reference to glare
in Section D is to prevent dazzling light shining onto neighboring lots. The Planning Board was
concerned that there would be cutting on the south side because the site plan showed only one tree being

retained there. No new lights were proposed but existing lights on buildings and car headlights would
shine onto the abutter’s property. Re: Section G, there are garages and parking spaces on that side of the
property and the Planning Board can make decisions on setbacks and screening. The Board had already
voted in the spring of 2018 that there should be no cutting in the 25’ buffer. Re: Section J, the Code
prohibits unnecessary disturbance of the landscape. The Planning Board voted to maintain the 25’ buffer
without cutting. Cutting would be allowed up to the buffer based on the point system and the appellant
never revised the plans to show the points. 17 of the grids don’t meet the point system.
Mr. Leoni said there would be no cutting where the grid doesn’t meet the points. The trees to be cut were
flagged for the Planning Board’s site walk. Mr. Lavoie noted that Albert Frick & Associates felt that it
wasn’t practical to identify every tree on the plan, but the appellant didn’t put any information about
cutting on the plan. Mr. Livingston referred to a memo written last March telling the applicant what had
to be added to the plan; the grids should be numbered with a table identifying each as cut or no cut. The
Board had decided before their site walk that it was too dense to identify every tree, but they wanted the
grids identified. Mr. Leoni’s argument was that the Planning Board incorporated standards found in other
sections of the ordinance, and that should be part of the ZBA’s review. Mr. Ardini asked how the
Findings of Facts were created. There is a history of the application at the beginning of the Findings with
the dates of site walks, public hearings, Planning Board actions, extensions granted, etc. The history is
updated as each event occurs. The original site plan doesn’t have a provision for no cutting in the 25’
buffer since that provision wasn’t in effect then. The vote to amend the Code was November 5, 2013.
Dr. Cohen asked why this site plan amendment was submitted. Mr. Leoni said the applicant wanted to
trim some trees for a better marsh view.
Public comment was solicited. Realtor Pamela Moody-Maxon said that 3 of the condos are on the market
and are not selling because there is no marsh view. The asking prices are much lower than their purchase
prices. The current law wasn’t in effect when those owners bought their units. Probably no one is out in
the marsh at night, so lights on that side of the property wouldn’t be a problem.
MOTION
Motion by Dr. Cohen, seconded by Mr. Ardini, to close the public hearing. Passed unanimously.
DELIBERATION
Mr. Lavoie asked if the Planning Board had used their template for Findings inappropriately to deny the
application. Dr. Cohen said that the Planning Board was correct and the applicant should have provided
the information that was requested. The applicant can reapply and supply the missing information. Mr.
Ardini said the appeal should be denied because the plan doesn’t minimize the tree cutting. Mr. Lavoie
said the Planning Board should revise their Findings of Fact to clarify what section of the code applies,
and the applicant should provide the missing information. The consensus was that there was no error of
law or misinterpretation of the code by the Planning Board. Mr. Lavoie said it should not be remanded to
the Planning Board because no additional fact finding is needed and there was no error.
A straw poll was taken; 4-0 to deny the appeal. Mr. Lavoie will draft the Findings of Fact for the next
meeting.

B. VARIANCE APPEAL
Conflicts of interest were discussed. Mr. Ardini is a resident of Drakes Island and knew the former owner
of the house. He has no financial interest in the property, but feels that it would be difficult for him to
hear this appeal impartially. Residents of Drakes Island have strong feelings about this appeal. If Mr.
Ardini recuses himself, the Board can’t hear the appeal tonight.

Appellant Kevin Hill and engineer Tom Harmon of Civil Consultants discussed the situation and asked to
table the appeal. Mr. Ardini recused himself.
MOTION
The motion to table the appeal to the next meeting passed unanimously.
MINUTES: August 27, 2018
There was not a quorum of the members who were present at that meeting.
MOTION
Motion by Dr. Cohen, seconded by Mr. Ardini, to table the review of the minutes to the next meeting.
Passed unanimously.
ADJOURN
MOTION
Motion by Mr. Ardini, seconded by Mr. Findley, to adjourn. Passed unanimously.
RESPECTFULLY SUBMITTED:

DATE:

_________________________________
Cinndi Davidson, Recorder

____________________

ACCEPTED BY:

DATE:

___________________________________
Robert Lavoie, Chairman

____________________

TOWN OF WELLS MAINE
ZONING BOARD OF APPEALS
MEETING MINUTES OF
DECEMBER 10, 2018
CALL TO ORDER
Chairman Robert Lavoie, called the meeting to order at 7:00 P.M. Members present: John Ardini, Dr. Louis Cohen,
Michael Findley, Tom Pulsifer, John McDermott and Dr. Carol Kingston.
Excused: Jason Heft
Staff present: Code Enforcement Officer Jodine Adams, Assistant Code Enforcement Officer Jim Genereux,
Meeting Recorder Cinndi Davidson.
PUBLIC HEARINGS
A. TABLED VARIANCE APPEAL
Mr. Ardini recused himself. There were no other conflicts of interest. Dr. Cohen will write the Findings of Fact. Mr.
Lavoie read §145-63A(3) re: variance appeals. Kevin Hill, property owner, and Tom Harmon of Civil Consultants
were present. They are seeking variances in the Res D and Shoreland Overlay Districts. The intent of Residential D
is to preserve the family resort feel at Drakes Island. This lot is grandfathered dating to the 1950’s before the Town
had zoning. DEP has granted a permit for an 11’ setback. The proposed building location was demonstrated on the
survey and Google Earth photo. The building size is in line with other homes in the neighborhood.
Mr. Harmon summarized the four criteria for granting a variance. Mr. Hill would like to build a home on the lot
valued at approximately $500,000. The only reasonable return is from constructing a dwelling. The lot existed
before zoning and the hardship is due to zoning and wetland setbacks. The character of the neighborhood would not
be altered. Dr. Cohen asked how this property is unique. Mr. Harmon said other homes were built before zoning
and not all border wetlands. The proposed driveway would stop at the edge of the home, 41 ft. from the wetland. Mr.
Lavoie and Mr. Pulsifer recommended curbing to prevent someone from driving through.
PUBLIC HEARING:
The attorney representing some of the abutters discussed the reasonable return. The land was purchased for $85,000
by a professional builder who was aware of setbacks, wetland requirements, etc. The abutters feel that the only
reasonable use is for parking and beach access. The land had the same owner since 1957 and was split into 2 lots in
2016. Lobster Lane is very narrow and abutters had to call Wells Police during the summer because of excess
parking. They are concerned that building a house would lead to additional vehicles in an area that can’t
accommodate them. The attorney asked about the separate lots. Ms. Adams said they have separate deeds and can
legally be merged back. The question of a reasonable return is based on the purchase price. Mr. Hill and the
assessor’s card confirmed that it was $85,000.
Several abutters spoke against granting the variance because of flooding at high tides, destruction of wetlands during
and after construction, heavy beach traffic and parking along Lobster Lane. With the number of cars last summer,
emergency vehicles couldn’t get through if there was a problem. Other residents who built homes in this area
observed the setbacks and other town requirements.
Mr. Hill’s attorney said that Mr. Hill purchased the property as a buildable lot with certain restrictions. Knowledge
of the restrictions doesn’t create a hardship. There is no plan to fill or build in the wetlands. DEP enforces the rules
and granted the permit.

Mr. Harmon pointed out pages 4-5 of the DEP permit and the discussion of high tides. The storm surge last spring
came from the ocean through the other lots and across the road before reaching the subject property.
MOTION
Motion by Mr. Findley, seconded by Mr. McDermott, to close the public hearing. Passed unanimously.
DELIBERATION
A. VARIANCE APPEAL
Mr. Lavoie read into the record a letter from Paul Dest, Executive Director of Wells Reserve, opposing the request
to reduce the wetland setback.
The consensus was that the setbacks should be maintained to protect the wetlands and habitat. The Town is not
required to grant a variance just because the DEP issued a permit. Parking and blocking the road are separate issues
for the Town to deal with.
Straw Poll:
a) To reduce the front setback from 20’ to 10’. 6-0 in favor.
b) To reduce the freshwater wetland setback from 38.5’ to 13’ for side setbacks and 15’ for the rear setback.
0-6 opposed.
c) To reduce the Shoreland Overlay District driveway setback per §145-33F(1) of the Code. This is moot
with the vote against b).
#1 The land yielding a reasonable return. The owner knew the limitations and was willing to pay the purchase price.
6-0 the standard was met.
#2 The need for a variance is due to the unique circumstance of the property. No, the area is largely wetland. 6-0 the
standard was not met.
#3 Granting a variance would not alter the character of the locality. No, it would. 6-0 the standard was not met.
#4 The need for a variance is not due to the owner’s actions. No, it is due to zoning. 6-0 the standard was met.
Mr. Ardini returned to the Board.
FINDINGS OF FACT:
A. ADMINISTRATIVE APPEAL
Dr. Kingston had no Internet access and was unable to review the meeting tape. Board members voting on the
Findings will be Mr. Ardini, Mr. Lavoie, Dr. Cohen and Mr. Findley. Mr. Lavoie read the draft Findings.
MOTIONS
Motion by Dr. Cohen, seconded by Mr. Ardini, to find that the Planning Board was not in error in applying the
standards under §145-41 Light & Glare, §145-52I(4) Buffer strips for hotel/motel uses and §145-33E(1) Buffer
strips for the Shoreland Overlay District. Passed unanimously by those voting.
Motion by Mr. Ardini, seconded by Dr. Cohen, to find that the Zoning Board of Appeals does not have jurisdiction
under §145-67A(1) for the request to appeal the Planning Board’s interpretation requirements regarding the mapping
of tree cutting in the Shoreland Overlay District, based upon the fact that it is not part of Article X of the Town
Code. Passed unanimously by those voting.
B. OTHER BUSINESS FOR CONSIDERATION
Ms. Adams obtained legal counsel, and advertised this appeal in the newspapers and with notification to the
abutters. Mr. Genereux summarized the history of this appeal. The Zoning Board of Appeals had granted a variance
appeal in 2015 with the condition that where the two buildings are less than 30’ apart the exterior siding must be a
fire retardant material. At the time of approval building #1 was not sprinkled and building #2 was sprinkled. In May
2018 the State Fire Marshall’s Office approved plans to replace the siding and sprinkle building #1. In addition, the
building changes also meet the requirements of the International Building Code. The Code Office now recommends
amending the 2015 Findings of Fact.

MOTION
Motion by Dr. Cohen, seconded by Mr. Ardini, to amend the 2015 Findings as follows: Page 4 Items e and f will be
deleted, Items g and h have been met and will be renumbered as e and f. The amended Findings were approved by
a vote of 7 to 0.
MOTION
Motion by Mr. Ardini, seconded by Mr. Findley, to authorize Dr. Cohen to sign the amended Findings for Seagull
Condominium Association and 952 Post Road. Passed 7 to 0.
MINUTES
August 27, 2018
MOTION
Motion by Dr. Cohen, seconded by Mr. Ardini, to accept the minutes as written. Passed 4-0 with Mr. Lavoie and
Mr. Findley also voting.
November 26, 2018
MOTION
Motion by Dr. Cohen, seconded by Mr. Ardini, to accept the minutes as amended. Passed 4-0 with Mr. Lavoie and
Mr. Findley also voting.
NEW BUSINESS
January 7, 2019: The Findings of Fact and minutes from tonight’s meeting will be reviewed and voted on.
ADJOURN
MOTION
Motion by Mr. Lavoie, seconded by Mr. Findley, to adjourn. Passed unanimously.
RESPECTFULLY SUBMITTED:
_________________________________
Cinndi Davidson, Recorder
ACCEPTED BY:
___________________________________
Robert Lavoie, Chairman

DATE:
____________________

DATE:
____________________

TOWN OF WELLS MAINE
ZONING BOARD OF APPEALS
MEETING MINUTES OF
JANUARY 7, 2018
CALL TO ORDER
Vice Chairman Dr. Louis Cohen called the meeting to order at 7:00 P.M. Members present: John Ardini, Tom
Pulsifer, John McDermott and Dr. Carol Kingston.
Excused: Chairman Robert Lavoie, Jason Heft, Michael Findley
Staff present: Assistant Code Enforcement Officer Jim Genereux, Meeting Recorder Cinndi Davidson.
A. VARIANCE APPEAL
The owner’s attorney sent a letter asking to withdraw the application.
MOTION
Motion by Mr. Ardini, seconded by Dr. Kingston, to accept the attorney’s letter. Passed unanimously.
Dr. Cohen noted that the Board has not taken a final vote on the appeal and findings. If a final vote had been taken,
the appellant could not file a new appeal on this property for 2 years.
MOTION
Motion by Mr. Ardini, seconded by Mr. McDermott, to dismiss the appeal without findings. Passed unanimously.
MINUTES
December 10, 2018: The Code Enforcement Office is still reviewing the minutes.
November 26, 2018: There was not a quorum of the members who were present at the meeting. Mr. Ardini and Dr.
Cohen were present; Mr. Pulsifer watched the tape.
MOTION
Motion by Mr. Ardini, seconded by Mr. McDermott, to postpone the review of the November 26 minutes until a
quorum is present. Passed unanimously.
NEXT MEETING
January 16 is the deadline for submissions for the February 4 meeting.
ADJOURN
MOTION
Motion by Mr. McDermott, seconded by Mr. Ardini, to adjourn. Passed unanimously.
RESPECTFULLY SUBMITTED:
_________________________________
Cinndi Davidson, Recorder
ACCEPTED BY:
___________________________________
Dr. Louis Cohen, Vice Chairman

DATE:
____________________

DATE:
____________________

